IN THE {CASEDESIGNATION} COURT OF {CASECOUNTY} COUNTY, {CASESTATE}
{CASEDIVISIONDESIGNATION}

	{CASEPLAINTIFF},							
		Plaintiff,			
vs.						
						
{CASEDEFENDANT},		
						
		Defendant.
	
Case No. {caseNumber}

Division {caseDivisionNumber}

Chapter 61



DEFENDANT’S RESPONSE IN OPPOSITION TO PLAINTIFF’S 
MOTION FOR SUMMARY JUDGMENT
At this time, Defendant, {caseDefendant}, by and through counsel of record, Callahan Law Firm, L.L.C., and states the following in response to Plaintiff’s Motion for Summary Judgment:
1. Plaintiff filed its Motion for Summary Judgment pursuant to K.S.A. § 60-256(c), alleging that there is no genuine issue as to any material fact and that Plaintiff is entitled to judgment as a matter of law.  Defendant disputes this assertion and contends that material facts remain in dispute.
Inadvertent Mistake Due Defense Counsel Justifying Leave Under § 61-3101(d)
2. Defendant’s counsel prepared responses to Plaintiff’s First Request for Admissions but undersigned counsel, COUNSEL NAME, inadvertently failed to send them before the due date and did not discover the error until after the responses were already late.  Defendant’s counsel served responses on February 13, 2025, and filed a Certificate of Service with this Court. 
3. Failure to submit responses should not serve as a basis for granting summary judgment, as this would unfairly resolve the case on a procedural technicality rather than the substantive merits.
4. Under K.S.A. § 61-3101(d), this Court has the discretion to allow Defendant leave to respond out of time upon a showing of good cause and if doing so does not unfairly prejudice the Plaintiff. 
5. Defendant has acted in good faith, and the inadvertent delay in submitting responses by counsel does not justify a summary judgment ruling that would otherwise deny Defendant the opportunity to contest the allegations in Plaintiff’s Petiton. 
6. Plaintiff’s Counsel further misunderstands the prejudice in the context of withdrawal or amendment of admissions must be more than a party losing the benefit of an easy route to a substanive judgment on a procedural technicality. Prejudice occurs when allowing withdrawal would materially affect the opposing party’s ability to present their case, such as by destroying evidence, altering witness availability, or significantly impairing trial preparation.  Plaintiff makes no claim that it has lost evidence, that witnesses have become unavailable, or that its ability to prove its claims has been substantively impaired.  Rather, Plaintiff only asserts that it would be inconvenienced by having to continue litigating the case on the merits instead of obtaining an easy judgment. Inconvenience is not legal prejudice.
7. Defendant requests leave of the Court to respond to Defendant’s Request for Admission out time, and further that the responses sent to Plainitff’s counsel on February 13, 2025 be deemed timely. 
Plaintiff’s Purported Lack of Material Facts in Dispute is Legally Insufficent 
	Standing to Sue
8. Plaintiff has failed to establish standing to bring this lawsuit. Plaintiff claims to be an assignee of a deficiency debt obligation on a Note originated with, and repossessed by, Santander Consumer USA Inc., but has not provided sufficient proof of assignment or a valid chain of title demonstrating ownership of the alleged debt. Plaintiff instead alleges an admission stating “Plaintiff is the true owner of the account ending in XXXXXXXXXXXXX1000” without any reference to identify the original creditor or the goods of the subject contract is sufficient for this court to find that the Plaintiff both has standing to sue, and is a valid holder of a debt obligation on a purported Note. Without such evidence, Plaintiff is not entitled to summary judgment.  
Failure Assert Facts Allowing this Court to provide Relief
9. Plaintiff asserts that Defendant owes a balance of $7,176.41 but has not provided adequate documentation to support this claim.
10. Further, Plaintiff’s additional claimed admissions in their statement of uncontroverted material are insufficient to grant judgment to Plaintiff.  Plaintiff’s Petition asserts a claim on a debt obligation for deficiency balance from the sale of goods governed by the Uniform Commercial Code (UCC) and Plaintiff claims that the admissions relating to the account stated cause of action would entitle them to judgment in this matter. K.S.A. §§ 84-9-610, 84-9-611, 84-9-615, 84-9-616 (setting out the UCC requirements as codified in Kansas); Quincy Lumber Co. v. Saia, 192 Kan. 776, 779 (1964) (setting out the requirements of the account stated cause of action).
11. An account stated claim arises when both parties, having engaged in prior financial transactions, mutually acknowledge a final balance due and the debtor, either expressly or implicitly, promises to pay the agreed-upon amount.  Quincy Lumber Co., 192 Kan. at 779.  And specifically governs contracts for services and not goods.  See Reeves v. Pillsbury Co., 229 Kan. 423 (1981) (finding that a contract for goods is governed by the UCC as codified in Kansas). 
12. The Under UCC Article 9, a creditor must prove: (1) The sale of collateral was commercially reasonable, K.S.A. § 84-9-610); (2) Proper notice of the sale was provided to the debtor, K.S.A. § 84-9-611; (3) The deficiency balance was correctly calculated, K.S.A. § 84-9-615; and (4) The debtor received an explanation of any remaining balance owed, K.S.A. § 84-9-616).  Plaintiff’s Purported Admissions Do Not Satisfy UCC Article 9 Requirements.
13. Even if Defendant’s responses to Plaintiff’s Requests for Admissions were deemed admitted, these admissions do not establish the necessary elements under UCC Article 9. Plaintiff has not entered into evidence documentation that shows (1) the repossession and subsequent sale of the collateral were conducted in a commercially reasonable manner, (2) Plaintiff or the original creditor, provided the statutorily required notice of sale to Defendant, (3) an itemized deficiency calculation, (4) and a written explanation of any remaining deficiency after the sale of repossessed goods.  Under Kansas law, this is a factual determination and failure by Plaintiff to meet its burden of production is a bar on recovery of any deficiency.
14. Plaintiff attempts to rely on an account stated theory to support its claim for summary judgment, but as established above, account stated applies to services, not the sale of goods.  Plaintiff’s admissions, even if deemed admitted, do not convert this UCC-governed transaction into an account stated claim.  The Kansas Supreme Court has recognized that the UCC displaces common-law contract doctrines when a dispute involves the sale of goods.  Reeves, 229 Kan. 423. Plaintiff cannot bypass the specific statutory requirements of UCC Article 9 by relying on general contract principles under account stated.
15. Summary judgment is appropriate only where there is no genuine issue of material fact, and the moving party is entitled to judgment as a matter of law under K.S.A. § 60-256(c). And Plaintiff’s Motion fails to establish there is no genuine issue of material fact and must be summarily denied.  
		WHEREFORE, Defendant requests this Court: (1) deny Plaintiff’s Motion for Summary Judgment, (2) permit Defendant leave to respond to Plainitff’s First Request for Admissions out of Time, (3) deem the Responses to Plainitff’s First Request for Admissions sent on February 13, 2025 as timely, and (4) grant any other relief any other relief the Court deems just and proper. 
	
	Respectfully submitted,

CALLAHAN LAW FIRM L.L.C.

 /s/ Ryan M. Callahan                          .                    
RYAN M. CALLAHAN, SC # 25363
222 W. Gregory Blvd. Suite 210
Kansas City, MO 64114
Ph: 816-822-4041; Fax: 913-273-1799
E-mail: ryan@callahanlawkc.com
ATTORNEY FOR DEFENDANT



Certificate of Service
[bookmark: _Hlk140271925][bookmark: _Hlk140275855]The undersigned certifies the above Response in Opposition to Plaintiff’s Motion for Summary Judgment was filed with the {caseCounty} County {caseDesignation} Court through the e-Filing System, with e-Service on counsel of record through the e-Filing System on {today}.
The undersigned further certifies that no portion of this Response in Opposition to Plaintiff’s Motion for Summary Judgment was prepared using Generative A.I.

	
	 /s/ Ryan M. Callahan                          .                    
RYAN M. CALLAHAN, SC # 25363
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